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In the third judicial circuit of the United 
States comprising Pennsylvania, New Jersey, | 
and Delaware, the senior circuit judge in the 
Hon. Marcus Wilson Acheson. , 

The birthplace of Judge Acheson is Wash- 
ington, Pa. 


He graduated from Washington 
and Jefferson College, which is located in his 
native town. Upon his admission to the bar 
in 1852, he began his law practice in Pitts- 
burg, Pa. This he continued until 1880, when 
he took his seat upon the bench. 


During this | 
long period he practised his profession assidu- | 
ously and with success. His career gave him 
such an eminent position among the lawyers | 
of his city and state that President Hayes ap- 
pointed him district judge for the western dis- 
trict of Pennsylvania in 1880. For eleven | 
| 





years he filled that position with such ability 
that in 1891 President Harrison appointed him 
United States circuit judge for the third cir- | 
cuit. Shortly afterward the circuit courts of 
appeals were created, and Judge Acheson sat 
as a member of the new court for the third 
circuit at its first meeting. 

The judicial work of Judge Acheson during 
the seventeen years and more that he has been 
upon the bench is of high character. In the 
many cases that he has decided there is great 
variety. Cases of negotiable paper, banking, | 


| great attention. 


}ment of the sum insured. 


ness but not to cross-examine him. 


case of Reg. v. 


Aprit, 1898. No. 11 
bankruptcy, partnership, patents, pilotage, 


| collision of vessels, and many other matters 


follow each other in rapid succession in the 
reports. Without room here to give any list 
of the leading cases decided by him, mention 


|may be made of one that is now attracting 


It is the case of Runk’s Ex- 
ecutor (Ritter », Mutual Life Ins. Co.) 28 U. 


| S$. App. 612, which has recently been affirmed 
| by the Supreme Court of the United States, 
| and which will continue to stand out as one of 


the great cases in the law of life insurance. 


| Judge Acheson sums up that decision in these 


words: ‘It is a fundamental condition of the 
contract of life insurance, even if the policy 
be silent on the subject, that the insured» 
while in a sound mental condition, will not 
voluntarily destroy his life. The contract 
would lack mutuality of obligation if the in- 
sured at his own pleasure, by intentional self 
destruction, could terminate the payment of 
the stipulated premiums and precipitate pay- 
To sanction a re- 
covery in such a case would be to reward 
fraud and encourage wrong doing.” This 
quotation well illustrates the clearness, com 


| pactuess, and strength of his opinions. 


— - a 


Cross-Examining Witness Called by 
Court. 





The right to cross-examine a witness that 
bad been called and examined by the court, 
had 
offered him, was claimed by the prosecutor in 
an English case, but was denied. The court 
allowed the prosecutor to question the wit- 


when neither prosecution nor defense 


This seems 
It was in the 
Cliburn, 62 J. P. 232. The 
witness called had asked to testify in order to 


to be a novel point in practice. 
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explain some transactions between himself and 
the prisoner, and the court allowed him to do 
so ‘‘ in the interests of justice.” 





a oadl 


Notes Obtained by Fraud. 


Inducing a person to sign a promissory note | 
by fraudulently inducing him to believe that 
it is a paper of some other character is held in 
the recent English case of Lewis v. Clay, 30 
Chic. L. N. 211, to be a good defense to an ac- 
tion by the payee. Lord Russell, C. J., in the 
opinion of the court declares the effect would 
be the same even if the plaintiff was a bona 
fide purchaser. The English bills of exchange 
act of 1882 having been adopted as the basis 
of the new negotiable instruments law recently 
enacted in several of the states of the Union, 
it is important to noté the conclusion that this 
statute has not changed the law in this partic- 
ular. The opinion says: ‘‘ There is nothing 
in the act which prevents the defendant from 
setting up the defense that he never made the 
promissory note—which is the real defense 
here.” 








road corporations are persons and citizens 
within the meaning of this provision of our 
bill of rights [as to equal privileges and immu- 
nities], and the equality clause of the 14th 
Amendment to the Constitution of the United 
States.” Here is a complete contradiction be- 
tween these courts. Both are demonstrably 
wrong in part, as the Supreme Court of the 
United States long ago established that corpo- 
rations are persons but not citizens within the 
meaning of the equality clauses of the lith 
Amendment. That corporations are not citi- 
zens within the meaning of that clause, was 
expressly decided as long ago as 1868, in the 
case of Paul v. Virginia, 75 U. S. 8 Wall. 168, 
19 L. ed. 357, reaffirmed in many cases since 
(14 L. R. A. 580, note). A contrary holding 
would make it impossible for a state to shut 
out or discriminate against any corporations 
of other states. On the other hand, it was 
held that corporations are ‘‘ persons” within 
the meaning of the 141h Amendment, in Santa 
Clara County v. Southern Pac. R. Co. 118 U. 
S. 394, 30 L. ed. 118, and numerous other 
cases (14 L. R. A. 585, note). The distinction 





The general doctrine is clearly shown in the 
annotation to Green v. Wilkey (Iowa) 36 L. R. 
A. 434, to the effect that fraud on the maker 
is no defense against a bona fide holder. But 
an exception is shown where the maker inno- 
cently supposed the note which he signed was 
an instrument of entirely different nature. 
Lord Russell says in Lewis v. Clay: ‘‘ The use 
to which the defendant’s signature was applied 
was in substance and effect forgery.” But 
some of the courts refuse to recognize this ex- 
ception. The conflicting rules are firmly fixed 
in the respective jurisdictions ; but in some the 
question is still open. It is one of the most 
important questions in the law of negotiable 
paper which might well be settled by statute. 


~~” 


Corporations as Citizens and Persons. 





Some confusion seems yet to exist respect. 


ing the status of corporations under the 14th | 


Amendment of the Federal Constitution, not 
withstanding the clear, consistent, and re- 
peated decisions of the Supreme Court of the 
United States on the subject. In State ». 
Brown & Sharpe Mfg. Co. (R. 1.) 17 L. R. A. 
856, the supreme court of Rhode Island held 
that an incorporated company is neither a citi- 


is too important to be overlooked. 


The Coming Tax Reform. 





The certainty of coming changes in tax laws, 
| or in their enforcement, is apparent. The no- 
tion that it is smart to evade taxation is having 
to contend against a growing conviction that 
it is mean and dangerous. The tax shirk who 
|has been a hero among his kind now meets 
the suggestion that he is a ‘“‘hog.” He isa 
| sharer in the profits of a joint enterprise who 


1 
| links out of paying his share of the expenses. 
| A plain statement of the fact that many wealthy 
|men evade taxation and thus pile their own 
taxes on the unjustly burdened shoulders of 
the poor needs nothing added to make it biis- 
tering. Although one must admit that some 
who evade taxation would gladly pay their 
| just share if all would do the same, but are ua- 

willing to place themselves among the victims 
| who are taxed unjustly. 

The remedy for the evil may not be easy to 
| provide, but it should not be longer neglected. 
| Continuation of the wrong is likely to breed 
| harsh remedies, for ‘‘injustice pays itself with 
| frightful compound interest.” 

Changes in the tax laws may be needed, but, 





zen nor a person within the meaning of the] if so, the enforcement of the existing laws will 


1st section of that Amendment. 


hand, it is said in Pittsburg, C. C.& St. L. R. | 
** Rail- 


DS 


Co. v. Montgomery (Ind.) 49 N. E. 


On the other| make that fact certain 


and indicate more 
clearly what changes are necessary. As long 
las the pretense of enforcing the present laws 
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continues to be a mere farce in some partic- 
ulars, people may think the remedy is to en- 
force the luws rather than to change them. 


The possibility of enforcing the tax laws is | 


often doubted or denied. Multitudes now 
evade taxation who would not attempt to do 
so if they expected any vigorous attempt to 
enforce the law. To say that the tax laws 
cannot be enforced is to say that the well-to-do 
people of this country, as well as their officials, 
are hopelessly corrupt, and that we have 
reached the beginning of the end of free gov- 
ernment, 





-o- 06h 


Bequests for Masses. 





Three recent decisions sustain, and one de- 
nies, the validity of bequests for masses. The 
attirmative cases are Moran v. Moran (Iowa) 39 
L. R. A. 204; Harrison o. Brophy (Kan.) 51 
Pac. 888, — L. R. A. —, and Hoeffer o. 
Clogan (Ill.) 49 N. E. R. A. -—. 
These decisions are directly opposed to the 
English cases which hold such bequests void 
as ‘superstitious uses” or as violating the rule 
against perpetuities, allhough they are in har- 
mony with the majority of the American de- 
cisions, as shown by the note to Festorazzi v. 
St. Joseph Roman Catholic Church (Ala.) 25 
L. R, A. 360. The Kansas case says that the 
English statute against superstitious uses ‘‘ is 
opposed to the spirit of religious toleration 
which has aiways prevaiied in this country.” 
The grounds of these decisions vary. The II- 
linois case treats a bequest to a church for 
masses on behalf of the souls of certain per- 
sons as a valid charitable trust, since the masses 
will be said in public and the gift may thus 
aid public worship. The Iowa case in which 
such bequest was made to a definite person 
considers it immaterial if the element of charity 
is absent, since the trust is for a known law- 
ful purpose and should not fail for want of a 
name or legal classification. The Kansas case 
holds that such a bequest to a person is nota 
trust, but upholds it as an absolute gift. Op- 
posed to these, and following the Alabama de- 
cision in the’ Festorazzi Case, the Wisconsin 
court, in McHugh r. McCole, 72 N. W. 631, 
—L.R. A. -—, holds that such a bequest to 
a bishop to be used for masses is an attempt 
to create a trust without living beneficiaries 
who can enforce it, and is therefore invalid. 
On this point the Iowa court says: ‘‘It is not 
wise in such cases for courts to quibble about 
technical trusts or beneficiaries. Results are 
of greater importance than technical names, 


rO7- 


vi, = L. 








and a bequest for a known lawful purpose, 
where the power of execution is prescribed 
and available, should never fail for want of a 
name or a legal classification, unless it is in 
obedience to a positive rule of law.” This is 
doubtless the most advanced doctrine yet ex- 
pressed on the subject. But the tendency of 
the American courts seems to be in this di- 
rection. 


—_ << —__—__—. 


Property in Life Insurance. 





‘There is no property in indemnity against 
loss, either fire or life, and indemnify ing losers 
for the losses they sustain is all there is to in- 
surance.” This interesting statement appears 
in ‘‘ Rough Notes” in an argument against a 
tax on paid-up and partly paid-up life policies. 
The unique theory that life insurance is not 
‘‘property” is, of course, intended for use 
only in the discussion of the right to tax such 
insurance. It looks peculiar beside the com- 
mon guaranties of the cash value of policies. 
According to this, life policies worth $100,000 
in cash would not be ‘‘ property.” This would 
give an investor in modern forms of life in- 
surance the peculiar advantage of having a 
kind of investment that would be at any time 


| convertible into cash and constitute property 


for every purpose except that of taxation. 
This is a beautiful and astute theory. 

Another objection to the taxation of life 
policies, whether paid-up or not, is that they 
are already heavily taxed in different ways, 
This argument deserves the fullest and fairest 
consideration. It is, of course, true that any 
kind of a tax, whether by license fee or other- 
wise, upon a mutual insurance company, is in 
reality a tax upon its members, or at least 
those who have participating policies. Such 
companies are compelled to pay taxes of vari- 
ous kinds. Whether the proportionate share 
of these constitutes the limit of just taxation 
upon a paid-up policy having a large cash 
value is a question of fact thatinvolves a care- 
ful determination of the amount of the present 
indirect taxation. It is not to be settled by 
mere assertions. 

Public policy fosters life insurance as an in- 
estimable blessing to the people. Unjust bur- 
dens of any kind are not likely to be Jaid upon 
the holders of life policies because it is clearly 
for the general interest to have citizens abun- 
dantly insured and so large a percentage of 
the voters carry life policies. In a state where 
many of us are (at least financially) ‘‘worth 
more dead than alive,” there seems slight rea- 
son to fear any unjust taxation of life insur- 
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ance. But, on the other hand, it is not to be 
forgotten that many modern life policies freely 
combine investment with insurance. Paid-up 
policies of large cash value are as good ‘‘prop- 
erty” asa bank deposit. They may amount 
to large sums. When they do, the question of 
their taxation is much the same as that of the 
taxation of any other personal property. The 
chief question is whether or not they are taxed 
enough already by indirect methods. 


——__ 





Crime as a Disease. 


“Criminals ought to be regarded as abnor- 
mal or diseased persons’ and treated accord- 
ingly.” So says a recent writer who declares 
that ‘‘man is not a free moral agent,” but that 
he acts ‘‘under the influence of causes which 
he did not create, and is controlled by motives 
which exist independently of him and for which 
he is in no wise accountable.” This is the doc- 
trine of necessity which has been a cul de sac 
for theorists in all ages. The fact that all do 
not have equal opportunities and should be 
judged accordingly is a fact that needs great 
emphasis. But todeny personal respogsibility 
and power of choice altogether is to deny the 
most stupendous fact in human history and 
the most indisputable fact of human conscious- 
ness. Even the man who denies it in theory | 
is nevertheless driven by the force of nature 
to act upon it every day of his life. If men| 
have no power of choice, no power to resist 
temptation, no power to rise above a base| 
motive or a low inclination, then the feeling of 
degradation for a mean act, or of self-approval 
for an honorable one, is a mere delusion ; 
honor and shame are meaningless words; and 
human consciousness itself is a lie. 

It is a strange philosophy which is built on 
the fundamental doctrine that nature itself is 
untruthful, and which endeavors by mere in- | 
ference and argument to disprove an ultimate 
fact of universal experience. But ever since | 
the visitors of Job tried to overthrow the facts | 
of his consciousness by argument many men | 
have denied or ignored such facts as did not | 
fit their theories. Much unwise philosophiz- | 
ing has been due to a failure to see all the facts 
involved. In the matter of crime the results| 
are too serious to let false notions go unchal- 
lenged. To treat all crime as a mere disease, 
all criminals as mere unfortunates without 
any responsibility, is the acme of maudlin senti- | 
mentality. Imagine the superlative contempt | 
of a bank burglar for the notion that bank | 
breaking is a disease! The professional coun- | 
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terfeiter or forger, or any other deliberate 
criminal, is likely to have a sounder under- 
standing of the nature of his own conduct 
than those who think him blameless. He 
knows better. 

The boundary between choice and coercion 
is indeed difficult to locate. But it is as real 
and quite as plainly defined as the line be 
tween pain and pleasure or sanity and insanity. 
For practical purposes, all men recognize 
that pain is not pleasure, though their border 
land may be shadowy, and that Sir Isaac 
Newton was sane, while Guiteau was not. So, 
for practical purposes, at least, everyone knows 
that most men are morally responsible for 
wrongdoing. He who denies it may insist 
that he is mocked by false consciousness of 
freedom, false notions of duty, false feelings 
of resentment, blame, approbation, or respect, 
and that he is really an automaton. But he 
cannot get away from his own nature, and 
his conduct constantly disproves his theory. 

The public welfare imperatively demands 
that there shall be a well-founded fear of pun- 
ishment for crime in order to deter men from 
indulgence in it. On the other hand, human- 
ity demands greater cure and more enlight- 
ened discrjmination to prevent unjust punish- 
ment, and, if possible, to reform the criminal; 
while its strongest demand is for a better 
guardianship of the youth from exposure to 
crime. But the pseudo humanity that would 
treat all crime as a disease, and eliminate all 
sense of human responsibility, is a danger to 
the public. 


—_—- w- -— 


Habeas Corpus to Review the Merits of 
a Decision. 


An anomaly in the law of habeas corpus 
has been developed in recent years. The doc- 
trine always asserted is that the writ can never 
be used as a writ of error; yet in practice the 
courts, both Federal and state, use the writ 
very freely to review the merits of decisions on 
constitutional questions, even when rendered 
by courts which had jurisdiction to decide 
those questions. 

Unconstitutionality of procedure, such as a 
denial of due process of law, has been held in 
some cases to be a ground of relief by habeas 
corpus although the petitioner has been sen- 
tenced by a court which had full jurisdiction 
to try the case and which passed upon the con- 
stitutionality of the procedure. In Callan ». 
Wilson, 127 U. S. 540, 32 L. ed. 228, it was 


held that the denial of the constitutional right 
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to a jury rendered a sentence void and entitled | 


the prisoner to release by habeas corpus. 


There are similar decisions as to violation of 
the constitutional right to presentment or in- | 


dictment by a grand jury, the constitutional 


. : oe | 
guaranty of protection against self crimina- 
tion, or of imprisonment for debt, or other | 


constitutional provisions, Yet the cases do 
not all agree that unconstitutional procedure 
is itself a ground for relief against a judgment 
by habeas corpus. 
sion. 

But the doctrine that a decision based on an 
unconstitutional statute or ordinance is abso 


They are in some confu- 


lutely void when attacked by habeas corpus | 


has become universal. The courts declare 
that such a statute or ordinance is a ‘‘nullity” 
and cannot be the basis of jurisdiction. This 
leads them into astrange position and logically 


requires them to hold that a judge who en- 


forces such a statute or ordinance is a tres- | 


passer, and liable personally for his tort. The 
constitutionality of a statute under which a 
person is arrested and tried is, if denied, a 
question to be decided by the trial court. If 
the court decides that it is unconstitutional, | 
its decision is not deemed void, and its juris- 
diction so to decide is never questioned. Even | 
if the alleged unconstitutionality is with re 
spect to the Federal Constitution, it is not a 
matter for the Federal courts exclusively, but, 
as declared in Robb 2. Connolly, 111 U. 8. 624, 
28 L.. ed. 542: ‘Upon the state courts equally 
with the courts of the Union rests the obliga- 
tion to guard, enforce, and protect every right 
granted or secured by the Constitution of the 
United States.” It is only when a court de- | 
cides against an alleged constitutional right 
that its decision is said to be void for want of 
jurisdiction. Its jurisdiction is thus made to 
depend on the correctness of its decision. In | 
other words, a court, by reaching a wrong | 
conclusion upon a constitutional question, 
commits a felo dese. Its error of judgment | 
Wipes out its jurisdiction. Such a theory of 
jurisdiction does not seem to have been ex- 
pressly avowed by any of the courts, but it is | 
a necessary corollary of the doctrine that a| 
decision based upon an unconstitutional stat- | 
ute or ordinance is void on collateral attack. 
This doctrine seems to have originated in Er} 
parte Herrick, 1 Gray, 1, 61 Am. Dec. 381, and | 
was adopted by the Supreme Court of the | 


United States in Hx parte Siebold, 100 U.S. 371, 


25 L. ed. 717, and has now become general. 
Probably the use of the writ of habeas corpus 
to release a person sentenced under an uncon- 





| stitutional statute or ordinance is too fully 
|} established to be now overthrown. But, if 
| so, it would be a satisfaction to have such use 
of it placed upon some other ground than that 
a court with jurisdiction to decide a constitu- 
| tional question right has no jurisdiction to de- 
| cide it wrong. 


Index to Notes 


IN 
LAWYERS’ REPORTS, ANNOTATED. 


Book 38, Part 6, and Book 39, Part 1. 





| Mentioning only complete notes therein con- 
| tained, without including mere reference notes to 
| earlier annotations. 


Bills and Notes; payments indorsed on note 


as affecting negotiability 823 
Boundaries; change of, by sudden submer- 
gence of land 850 


Bridges; liability of counties for torts and 


| negligence as to 33 

| Buildings; liability of counties for torts and 
negligence as to 33 

Canals; liability of counties for injury to 
real property from 59 


| Carriers; negligence in getting on or off a 
moving street car: —Carrier must have 
been negligent; passenger takes the risk; 
how far negligence a question of law: how 
far act is due care as matter of law; ques- 
tion for jury; negligence dependent upon 
circumstances ; particular classes of cases; 
to avoid danger; negligence after know- 
ing peril ; summary 736 


| Constitutional Law; as to compulsory 


service by witnesses without compensa- 
tion 116 
Counties; liabilities of counties in actions for 
torts and negligence: —(I.) Injuries te 
travelers and vehicles: (a) by bridges and 
approaches being out of repair: (1) im- 
plied liability; (2) where statute imposes 
liability; (>) from defective roadsand high- 
ways; (c) where the injury was caused by 
the fright of a horse; (d) by negligence-.of 
employee; (II.) injuries to other persons: 
(a) from condition of buildings: (1) gen- 
erally; (2) on account of escape from 
prison; (b) by negligence or wrongful act 
of employee; (III.) injuries to real prop- 
erty from public improvements: (a) gen- 
erally ; (Db) by construction and operation 
of bridges; (c) by roads; (d) by ditches, 
canals, and dams; (e) by buildings; (IV. 
other wrongful and negligent acts affect- 
ing persons or property: (a) generally; (b 
affecting property; (V.) Infringement of 
patents; (VI.) damages by defaulting offi- 
cer; (VIL.) by misapplication, conversion, 





126 





or taking property; (VIII.) presentation 
of claims before county board as a condi- 
tion precedent to suit; (X.) summary 

Dams; liability of counties for injury to real 
property from 

Ditches; liability of counties for injury to 
real property from 

Electric Railways. See CARRIERS. 

Escape; liability of county for 

Evidence; nonexpert opinions as to sanity 
or insanity: —(I.) The general rule as to 
admissibility: (a) when admissible; (D) 
grounds of admissibility; (II.) exceptions: 
(a) states adopting different rules; (») 
privilege of witness; (III.) what consti- 
tutes opinion evidence; (I1V.) who may 
give; (V.) acquaintance necessary: (a) 
general rules; (b) applicationin particular 
cases: (1) in criminal proceedings; (2) in 
civil actions; (VL.) facts and reasons asa 
basis for an opinion: (a) general rules as 
to statement of; (b) effect of failure to 
state; (c) what facts may be stated; (d) 
what facts warrant an opinion; (VII.) 
scope: (a) confinement to conclusions from 
facts stated; (b) comparisons and con- 
clusions from observation; (¢) conelu- 
sions of law and fact; (d) as to particular 
statements: (1) in criminal proceedings; 
(2) in civil cases; (VILL) time to which 
opinion relates; (IX.) cross-examination, 
rebuttal, and impeachment; (X.) weight: 
(a) generally; (b) as affected by character, 
capacity, and opportunity; (c) as affected 
by the facts and reasons stated; (/) as 
compared with expert and other evidence; 
(e) a question for the jury 

Experts. See EVIDENCE; WITNESSES. 

Highways; liability of counties for torts 
and negligence as to 

Incompetent Persons. See EVIDENCE. 

Infants; negligence in getting on or off mov- 
ing street car 

Negligence. See CARRIERS. 

Officers; liability of county for damages by 
default of 

Patents; liability of county for infringement 

Prison; liability of county for escape from 

Public Improvements; liability of county 
for injuries to real property from 

Street Railways. See CARRIERS. 

Tender; of fees to witnesses 

Trial; question for jury as to negligence in 
getting on or off street car in motion 

Waters; effect of sudden submergence upon 
title to land; change of boundary 

Witnesses; right of state to require service 
of, without compensation: (1.) Inherent 
right to command service; (IL.) applica- 
tion of constitutional provisions; (III.) 
the rule as applied to expert testimony ; 
(1V.) general rules with relation to civil 
cases: (a) necessity of payment or tender; 
(b) sufficiency of payment or tender 

Women; negligence in attempting to get on 
or off moving street car 


69 


69 


~ 
t~ 


789 


The part containing any note indexed will be sent 


with CASE AND COMMENT for one year for $1. 





CASE AND COMMENT. 


Among the New Decisions. 


Adverse Possession. 





Adverse possession of coal under the surface 
is held, in Delaware & H. Canal Co. v. Hughes 
(Pa.) 38 L. R. A. 826, not to be established by 
such possession of the surface of the land for 
a time sufficient to give title, where the party 
in possession has actual] notice that a third per- 
son has purchased the coal and is using the 
vein as part of his mine which includes a lar- 
ger tract. 


Banks. 


A check deposited to the credit of a person 
named as ‘‘ trustee” is held, in Duckett -. 
National Mechanics’ Bank (Md.) 39 L. R. A. 
84, to be sufficient notice to the bank that he 
is not the actual owner of the money, so that 
the bank will be liable for the loss to the trust 
estate if it gives the trustee credit on his in- 
dividual account and allows him to check out 
the funds on personal matters. But it is held 
otherwise with a check not naming him as 
trustee, although there is a clause in it stating 
that it is the balance of purchase money due 
him as trustee. 

The refusal of a bank to pay a check and its 
appropriation of the fund, after the present- 
ment of the check, to a debt of the drawer to 
the bank, are held, in Niblack v. Park National 
Bank (Ill.) 39 L. R. A. 159, to make the bank 
liable to a holder who received the check in 
the usual course of business, since in that ju 
risdiction a check constitutes an equitable 
assignment of the fund. 

The claim of a preferential lien on the assets 
of an insolvent stockholder of an insolvent 
national bank for the payment of his obliga 
tion as stockholder, under U. S. Rev. Stat. 
$ 5152, isdenied in Re Beard (Wyo.) 88 L. R. A. 
860, as against other creditors of the stock- 
holder, and the same is held true as to the 
liability of his estate after the stockholder's 
death. 


Bills and Notes, 


Payments indorsed on the back of a note 
before its transfer to the payee are held, in 
Farmers’ Bank v. Shippey (Pa.) 88 L. R. A. 
823, to be insufficient to destroy its negotia- 
bility. 
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The addition of the word “trustee” to the| 
name of the payee of a note is held, in Trades- 
men’s Nat. Bank v. Looney (Tenn.) 38 L. R. A. | 
837, ineffectual to defeat the negotiability of 
the note if inquiry would have shown that the | 
word was merely descriptive, and that the note 
was given to be turned over by him, as was 
done. It is also held that the addition of the 
word ‘‘trustee” to his name when indorsing | 
the note does not affect his liability as such 
indorser. 


The loss of a draft in the mails during trans 
mission to a correspondent for presentment is | 
held, in Bank of Gilby v. Farnsworth (N. D.) 
38 L. R. A. 848, to discharge the drawer from 
liability, where the payee who sent it failed 
for nearly six months to declare the loss, al- 
though having in its possession a report from 
the correspondent disclosing the fact that it 
had not been received. 








Carriers. 


The holder of a free pass on a railroad, who 
gets on the front platform of a baggage car 
next the tender when the train is in motion 
and after it has left the depot, and then tries to 
open the baggage-car door, is held, in Illinois 
Cent. R. Co. v. O'Keefe (Tll.) 39 L. R. A. 148, 
not to have become a passenger so as to make 
the carrier liable for his protection, as such, 
when he is killed by a collision while on the 
car platform. 

Injury to a passenger on an electric car by 


contact with a broken trolley wire falling over | 39 L. R. A. 58, which denies the liability of a 


the rear of the car is held, in Baltimore City 
Pass. R. Co. c. Nugent (Md.) 39 L. R. A. 161, 
insufficient to make the carrier liable, if the 
accident was due to a hidden or latent defect | 
in the wire which could not have been dis- 
covered or detected by reasonable examination. | 

Jumping from an electric car when run- 
ning from 4 to 5 miles an hour is held, in 
Jagger v. People’s St. R. Co. (Pa.) 38 L. R. A. 
786, to constitute negligence as matter of law. 


Contracts. 


A contract which gives an injured railroad 
employee an election to take the benefits of a 
relief fund to which both parties have contrib. | 
uted, or to sue the employer for damages, and 
making his acceptance of such benefits a re- 
lease of the employer, is held, in Eckman ¢. 
Chicago, B. & Q. R. Co. (Ill.) 38 L. R. A. 750, 





to be valid, and not against public policy. 


The mere executory contract by a vendor to 
sell the same property to another person be- 
fore the time for delivery under the first con- 
tract is held, in Stanford v. Magill (N. D.) 38 
L. R. A. 760, not to constitute a breach of the 
contract on the vendor’s part, even if an actual 
sale of it would be. If the vendee repudiates 


| the contract before time for performance, and 


the vendor has the option to deliver at any 
time between two dates named, it is held that 
he must give notice of his intention, if he 
wishes to fix damages at any time before the 
last day named. 





Counties. 


The liability of a county to its employee in- 
jured by a defective machine in an insane 
asylum is denied, in Hughes v. Monroe County 
(N. Y.) 39 L. R. A. 33, where the asylum is 
maintained by the county asa political division 
of the state, although some revenue is inci 
dentally derived from the sale of surplus farm- 
ing products, and from payments by those 
liable for the support of insane persons kept 
therein. 

Although a county is declared by statute 
to be a municipal corporation, it is held, in 
Markey v. Queens County (N. Y.) 39 L. R. A. 
46, that such statute does not create any new 
liability for torts, or make the county liable 
for negligence in maintaining a bridge. 

A long line of Indiana cases is overruled by 
Jasper County Comrs. v. Allman, 142 Ind. 572, 


county for negligence of its officers in respect 
to keeping a bridge in repair. 

A county which expressly authorizes or rat- 
ifies the tortious acts of its officers who assume 
to act under an unconstitutional statute, to the 
injury of riparian rights, is held, in Schussler 
v. Hennepin County Comrs. (Minn.) 39 L. R. 
A. 75, to be liable for the damages, 


Elevators. 





An ascending and descending cage of an 
elevator with an unguarded or open door, or 
one which may readily be opened from the 
outside, is held, in Siddall v. Jansen (Ill.) 39 
L. R. A. 112, to constitute such an attraction 
to children that it may be negligence on the 
part of the owner to leave it in such condition 
where children are allowed to play. 

Where testimony as to insanity had been 
given by both expert and non-expert witnesses, 
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it was held, in Ryder v. State (Ga.) 38 L. R. A. 
721, that it was error to charge the jury that the 
testimony of the experts was entitled to great 
weight, and also that of parties who associated 
with the person in question and lived in the 


same community; but it is said to be better to 


leave all these matters to be weighed by the 
jury, and let them determine the probative 
value of the testimony of each witness. 

A fugitive who waives the necessity of requi- 
sition papers is held, in State v. McNaspy 
(Kan.) 88 L. R. A. 756, to have come into the 
jurisdiction voluntarily, and to be therefore 
liable to prosecution for other offenses than the 
one for which he was arrested 

Garnishment of money and property law 
fully taken from a prisoner under arrest is 
held, in Holker v. Hennessey (Mo.) 39 L. R. A 
165, to be unlawful while such property is in 
the hands of the sheriff, as it is in custody of 
law. 


Highways. 

The frightening of a horse by water from a 
hydrant when a water company was flushing 
its mains in a street is held, in Topeka Water 
Co. v. Whiting (Kan.) 39 L. R. A. 90, to make 
a question for the jury as to the exercise of 
due care on the part of the water company as 
well as of the driver of the horse. 

The caving in of an excavation under a 
street, made by a railroad with the consent of 
the city, is held, in Terry v. Richmond (Va.) 


38 L. R. A. 834, insufficient to render the city | 


liable if the railroad company had authority 
from the state to lay its tracks in the city, al 


though the city took a bond from the com’ 


pany as a condition of permitting it to lay the 
tracks through the streets. 


Husband and Wife. 


A diamond shirt stud procured by a man 
for personal use and actually used and worn 
by him is held, in Neasham v. McNair (Iowa) 
38 LR. A. 847, to constitute a family expense 
within the meaning of a statute charging fam- 
ily expenses upon the property of both hus- 
band and wife or either of them. 
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marriage with a third person” until the ex- 


| piration of the time for appeal. 
| 


Incompetent Persons. 


| 
| The insanity of a defendant in a divorce 
suit is held, in Iago v. Iago (Ill.) 39 L. R. A 
115, insufficient to prevent his maintaining a 
| writ of error from a decree against him, and 
| this may be taken by a next friend other than 
the guardian ad /tfem in the lower court. 


Insurance, 


The intentional burning of an insured build 
| ing by a mortgagor is held, in Hocking ». Vir 
| ginia F. & M. Ins. Co. (Tenn.) 39 L. R. A 
| 148, to preclude any recovery by a mortgagee 


se 


| to whom the policy was payable ‘‘ as his inter- 


ests may appear.” 


Landlord and Tenant. 


The eviction of a tenant of the first floor of 


a building is held, in Leiferman v. Osten (I1.) 
| 39 L. R. A. 156, not to be effected by moving 
| the building to another part of the lot, but so 
long as he retains possession of the rooms he 
must pay rent. 

The right to take and sell for debt a perpet- 
ual scholarship in a college, which was granted 
in consideration of a donation and entitled the 
donor to keep one pupil in the college free of 
charge, is denied in Cleveland Nat. Bank °. 
Morrow (Tenn.) 88 L, R. A. 758, as the riglit 
to appoint the pupil is a personal privilege of 
| the donee. 


Mortgages. 


| 

| The fraudulent substitution of a copy for 

the original mortgage by the mortgagor, wh« 

| had obtained permission to inspect it, and his 
forgery of an entry of satisfaction on the orig 
inal, by means of which he procured its dis. 
charge on the records, is held, in Luther ¢ 
Clay (Ga.) 39 L. R. A. 95, insufficient to defeat 
the rights of the mortgagee, even as against a 

| bona fide purchaser of tlie premises who relied 

|} on the records. 


Marriage in another state by a resident of | 


Oregon who had been divorced in that state | 
by a decree from which there was yet time to | 


take on appeal is held absolutely void in Me- 


Lennan v. McLennan (Or.) 38 L. R. A. 863, 
under the Oregon statute providing that 


‘“neither party shall be capable of contracting 


Municipal Corporations. 


The right of a municipality to take land as 
a trustee on the dedication of a church lot or 
for religious purposes is denied in Maysville 
\@. W ood (Ky )39 L. R. A. 93. 














CASE AND COMMENT. 129 





Pardon. Schools. 


The pardon of one whose bail bond has been The power to require vaccination as a con- 
forfeited is held, in Dale v. Com. (Ky.) 38 L. | dition precedent to school attendance is denied 
R. A. 808, insutticient to relieve from the for- | in Potts x. Breen (Ill.) 89 L. R. A. 152, where 
feiture. ‘the statute has not expressly conferred it, — 
| especially when there is no emergency calling 
| for its exercise. 

Partnership. — 


Specific Performance. 


A rule of a partnership association against 
the purchase of additional shares by a member | The specific performance of a railroad lease 
without reelection to membership in respect| hy mandatory injunction for the operation of 
of them is held, in Carter ¢. Producers’ Oil Co. | the road was granted in Schmidt v. Louisville 
(Pa.) 29 L. R. A. 100, to be valid under a stat-! & N. R. Co. (Ky ) 38 L. R. A. 809, where 
ute making such shares personal estate trans- | there was an attempt to abandon the lease. 
ferable under such rules as the association 
prescribes. 

A Pennsylvania partnership association is 
held, in Massachusetts, by the case of Edwards| The constitutionality of a succession tax is 
v. Warren Linoline & G. Works (Mass.) 88 L. | sustained in State. ez mal Gelsthorpe, v. Furnell 
R. A. 791, to be a mere association or part- | (\ont.) 39 L. R. A. 170. although it exempts 
| estates less than $7,500 each. 
pose of bringing an action against it; and the 
Pennsylvania statute aliowing it to be sued in 


nership, and not a corporation, for the pur- 





Time. 


its company name has no extraterritorial | 
effect. 





| Including Sunday preceding a term of court 

Subscriptions to the capital stock of a part-| which begins on Monday, in the computation 
nership association are held, in Rouse, H. &| of the twenty days for which an action must 
Co. v. Detroit Cycle Co. (Mich.) 38 L. R. A. | pe filed in order to be triable at the term, is 
794, to be payable by a promissory note, if held, in Merritt ». Gate City Nat. Bank (Ga.) 38 
that is immediately converted into money and/| 7, R. A. 749. to be correct,—especially where 
the proceeds applied for the benefit of the) such has been the long practice of the court, 
company 


since nothing is to be done on that day. 
Technical noncompliance with a statute in| 


forming a partnership association and its sub- Vendor and Purchaser. 
sequent management is held, in Staver & A. ae 


Mfg. Co. ». Blake (Mich.) 88 L. R. A. 798,| An implied lien for unpaid purchase money 
insufficient to render a subsequent stockholder, | 02 @ conveyance of land which does not pre- 
without knowledge of the defects, liable as a| Serve any lien is denied, in Smith vc. Allen 
partner to a person who dealt with the con- | (Wash.) 39 L. R. A. 82, on the ground that the 
cern as a limited association. common law on this subject is inapplicable to 
the conditions existing under the recording 
laws and laws permitting the sale of land on 
‘ execution. 
Receivers. 


sitiiates Voters and Elections. 


» fac at a railroad operated by a re- | oe i ee 
The fact tha ee . | The ability to read the Constitution of the 
state, which is required of a voter, is held, in 


Rasmussen v. Baker (Wyo.) 38 L. R. A. 773, 


ceiver crossed the state boundary and his em- 
ployees incidentally perfurmed. some services 
= . ny » ‘ 

in another state is held, in Guarantee Trust &| oa ee aa 
rege aay hs eabraescee Hee IP ~~ | to be an ability to read it in the English lan- 
S. D. Co. ». Philadelphia, R. & N. E. R. Co. = as ; 

Ba og ‘ guage, and not merely in a translation. 
(Conn.) 28 L. R. A. 804, insufficient to defeat 
the jurisdiction of the state court which ) 
pointed him to direct payment of wages, al 
though the receivership is aucillary to one in | 
the other state. 


Waters. 


The common law as to riparian rights is 
held, in Benton v. Johncox (Wash.) 39 L. R 
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A. 107, applicable to the estate of settlers upon 
public lands who acquire title from the govern- 
ment, as against subsequent appropriators of | 
the water, and it is held that the doctrine of 
appropriation does not apply to lands which | 
have become private property. 

Ths submergence of lands dedicated as a} 
public park on condition that no buildings 
shall be placed thereon, and the subsequent 
reclamation of such lands by the city, are held, 
in Chicago v. Ward (Ill.) 38 L.-R. A. 849, in- 
sufficient to destroy the restrictions, 





Witnesses. 

The duty of an expert witness to testify as | 
other witnesses are obliged to do, for ordinary 
witness fees and without extra compensation, | 
is declared, in Dixon v. People (Iil.) 39 L. R. | 
A. 116, and refusal to do so is held a contempt. 
A statute denying witnesses any fees or mile- 
age if they reside within 5 miles of the place | 
at which attendance is required is held, in 
State c. Henley (Tenn.) 39 L. R. A. 126, to be 


| nois.”’ 


| 2d ed. 





a valid law, and the requirement of such at- 
tendance and testimony is held not to be in| 
violation of a constitutional provision against 


demanding ‘‘ particular services” without 
compensation, 
-_ — 
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New law Journal. 

The Winconsin Bench and Bar, Vol. 1, No. 
1, comes to us in good dress and with excel- 
lent contents. It is published weekly, and will 
deserve large patronage if it maintains the 
grade of its first number. 


Personal. 





Judge Seymour D. Thompson has removed 
to New York city and taken offices at the Ger- 
man-American Building, 35-37 Nassau Street. 

As counsel in great cases, especially in those 
relating to the law of corporations, Judge 
Thompson will doubtless be speedily in de- 
mand. 





COMMENT. 


The Humorous Side. 


Just His Kinp.—A young lawyer having 
some enemies at the bar came into a Tennessee 
court one morning to defend a client for 
maintaining a nuisance. Anotherattorney re- 
marked, ‘‘If Mr. —— insists on retaining that 
lawyer he will soon go bankrupt,” to which 
another replied, ‘‘Yes, but you know Mr. —— 
is famous for maintaining a nuisance.” 


Liep To His ATTORNEY.— A German on 
trial many years ago in western Ohio for ma- 
liciously cutting a neighbor’s cow had so con. 
vinced his attorney of his innocence that, al- 
though the evidence against him was totally 
insufficient to convict him, his attorney, in 
order to give him the completest vindication, 
placed his client on the stand and asked him 
point blank, ‘‘Did you cut the cow?” The 
effect was startling. With blanched face and 
quivering lips, the accused starcd in agony at 
the court and stammered, ‘‘ Mein Gott, shudge, 
I can’t tell you a lie. I know I shall go inde 
hell if Ido. I cut dot cow.” 


Tue ABILITY OF Experts.—Testimony of 
experts in a patent case was commented on 
judicially in a late case as follows: ‘An ex- 
perience of fourteen years in patent litigation 
has convinced the court that when an expert 
undertakes to prove that his adversary’s proc- 
ess or machine is a failure, he always scores 
a success. It is much easier to make a ma- 
chine that will not work than one that will.” 

UnrILteERED Worps.—In another patent 
case respecting a method of clarifying water, 
the same judge says: “If the attempted process 
of philological filtration has produced turbid- 
ity instead of lucidity, the excuse may be found 
in the fact that a vast mass of ‘suspended 
matter’ was introduced directly to the judicial 
filter bed without the preliminary ‘sedimenta- 
tion’ of an oral argument.” 

CONCESSION TO THE Wirness.—Where a 
witness testified that a tooth crown was made 
and put in his mouth at a date which made it 
in anticipation of a patent on such crowns, 
and was still in its place and in use, some 
criticism was made by the counsel on the other 
side upon the failure to put the crown itself in 
evidence, but the court said: ‘‘ As was sug- 
gested at the argument, it is not unfair to as- 
sume that the witness may have interposed an 
objection to having his teeth marked as ex- 
hibits in this cause, preferring rather that they 
should remain in his own mouth, so long at 
least as it continued to be a * going concern.’ ” 








THEIR ONE FAULT 


There is one criticism upon the Lawyers’ Re- 
ports Annotated. It has been called to our atten- 
tion, yet we cannot avoid it, nor do we care to. 
It is this: that in our annotation we furnish the 
authorities for ‘the other side.” 

The fact is undeniable—where there are any. 


In undertaking to give all the law on a subject 


g 
we cannot discriminate. Where there is conflict 
we show it—we give all the cases. This has its 
advantages. If dv¢h yourself and the “other fel- 
low” have L R A you are forewarned—he can- 
not surprise you. If only Ze has it, well, perhaps 


you can borrow it. 


A Cumberland, Md., subscriber wrote concern- 
ing a recent important litigation “It seemed my 
LR A were the only books in demand, both sides 
finding in your reported cases and notes all the 
authorities up to date. It seems too, tnat the 
L R A were the only publication in which all 


the cases could be found.” 
A postal card will bring sample pages or part, 
and ‘*Where to Look tor the Law” a valuable 


reference handbook, tree. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER N Y 
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A LIBRARY IN ITSELF. CURRENT VOLUME ON 60 


;’> APPROVAL. $6. 


AYS 


SEND FOR IT AND TEST IT. 


The Lawyers’ Coiperative Publish ng Co., 


Rochester New York 





Pocket Size — Speciricarions : Size, 4 in. by 


Price, 
50c. 


7 in., bound in best law sheep. 
For 75 cases; conveniently ar- 
ranged, with blanks for names 
of parties, court, attorneys, 
cause of action, and witnesses, 
ruled for fees, with opposite page 
for authorities, and an index. 


Office Size — Spzcirications: Size 5} in. by 


Price, 
$1.50. 


8} in. bound in morocco, with 


attorney’s name stamped in | 


gilt. For 100 cases, two pages 
for each case, arranged with 
same blank spaces as above, 
and others, with more room for 
authorities and other memor- 
anda. The best docket made. 


These dockets are sold at a very small mar 
gin and are a bargain. Either one will be 
mailed on receipt of price -—- © - @ 


The [awyers’ Co-Operative Publismng Co, 


BOGHESTER, N. ¥. 


* 





“IMPOSED DUTIES” SERIES 
Passenger 
Carriers 


BY CHAS A RAY LLD 


This work is the most exhaustive pre 
sentation of the law of Passenger Carriers 
ever offered. Over 8000 cases are cited 
and their application defined. Interstate 
Commerce Law in its application to this 
subject is fully treated. 

The recognized fitness of the author 
for this work, his former position as 
Chief Justice of the Indiana Supreme 
Court, and his more recent connection 
with large corporate interests add author- 


ity to all his published works, 
Price $6.50 


The Lawyers’ Co-Operative Publishing Co 
Rochester N ¥ 








A Safe Investment 


The subjoined should make clear to the 
skeptical (if there are any) that the N S 
GENERAL DiGEstT ANNOTATED is a profi- 
table business investment for the up-to- 
date lawyer. 


Curistian & Curistian, Noblesville, Ind. 


“We found a line of authorities in the An- 
notated General Digest the first day after its 
receipt and zor through then: an important 
wnjgunction suit. You can send the Digest 
-as published without further order.” 


J. F. Wotters, La Grange, Ind. 


“Withina ‘ecitllneaai afterthe current volume 
Annotated N S General Digest pee 
my ofhice / found a decision that will sat 

one of my clients several thousand doles 


Joun W. Situ, LL. D. author “ Receiverhips,” 
Prof. Ill. College of Law, Chicago, Ill. 

“T find the Annotation of the General Digest 
highly valuable. /¢s accuracyzs astonishing. 

I have been constantly using it for years and 
except in one instance / do not remember to 
have been misled as to the contents of a single 
case. This isaremarkable record as com- 
pared with text books and digests generally.” 


Volume 4 on 60 days approval, at our ex- 
pense. $6. Send for and use it. Then 
you will see its worth. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING COMPANY 


Kochester New York 
New York City Chicage 











